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a. Damages for injury to, destruction or loss of| natural resources, including, but not
limited to, the reasonable costs of rehabilitating wildlife, habitat, and other resources
and the reasonable costs of assessing that injury, destruction or loss. (Gov. Code, §
8670.3, subd. (h)(3)): and

b. Damages for loss of use and enjoyment of natural resources, public beaches, and
other public resources or facilities. (Gov. Code, § 8670.3, subd. (h)(7).)

37.  Thecivil remedies provided in the Act are "separate and in addition to, and do not
supersede or limit, any and all other remedies, civil or criminal." (Gov. Code, § 8670.61.)

38.  Plaintiffs sustained a variety of forms of damage recoverable under the Act, in
excess of the jurisdictional limit of this Court, including, without limitation, each of the forms of
damage alleged in paragraphs 20 through 22, above.

39.  The Act further provides that "[a]ny person who intentionally or negligently does
any of the following acts shall be subject to a civil penalty of not less than twenty-five thousand
dollars ($25,000) or more than five hundred thousand dollars (§500,000) for each violation, and
each day or partial day that a violation occurs is a separate violation: ... Discharges or spills oil into
marine waters, unless the discharge is authorized by the United States, the state, or other agency
with appropriate jurisdiction. (Gov. Code, § 8670.66, subd. (a)(3).)

40.  The Act further provides that ... [e]xcept as provided in subdivision (a), any person
who intentionally or negligently violates any provision of [the Act] ... or any permit, rule,
regulation, standard, or requirement issued or adopted pursuant to those provisions, shall be liable
for a civil penalty not to exceed two hundred and fifty thousand dollars ($250,000) for each
violation of a separate provision, or, for continuing violations, for each day that violation
continues.” (Gov. Code, § 8670.66, subd. (b).)

41.  Plaintiffs are informed and believe that defendants committed a violation of the Act,
within the meaning of sections 8670.66, subdivisions (2) and (b), by discharging or spilling bunker
fuel into the waters of the Bay, which are marine waters. Each day or partial day that the oil has

remained and will remain in marine waters constitutes an additional violation.
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42.  Defendants are therefore liable for civil penalties under Government Code scction
8670.66 according to proof.

SECOND CAUSE OF ACTION

(Damages For Negligence)
(Against All Defendants)

43.  Plaintiffs reallege and incorporate by reference paragraphs 1 through 42 of this
Complaint.

44,  Defendants owed a duty of reasonable and ordinary care to plaintifTs, which required
them to operate the ship in a safe manner so as to avoid the injuries alleged herein.

45.  Defendants breached their duty of care to plaintiffs in numerous respects. Examples
of their breach include, but are not limited to, the following acts or omissions of defendant Cota:

a, Attempting to sail the ship in the Bay in foggy condittons that limited visibility to no
greater than 1/10 of a mile;

b. Proceeding on a course in the Bay with insufficient information about the level of
visibility;

¢. Proceeding at a speed that was excessive for the circumstances;

d. Failing to use all available resources to maximize safety and minimize the risk of an
incident, including a tugboat, the Vessel Traffic Service of the Coast Guard, and the
ship's lookout; ‘

e. Failing to be fully acquainted with and able to operate the ship's navigation system;
and

f. Failing, upon being informed by the Coast Guard that the vessel was on a course that
would result in a collision with the bridge, to heed that waming and to stop or
reverse course until the location and course of the vesscl could be ascertained with
certainty.

46.  Because defendant John J. Cota was at all relevant times acting within the course and
scope of his employment or agency for each of the other defendants, each such other defendant is

liable for the acts and omissions of defendant Cota on the basis of respondeat superior.
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THIRD CAUSE OF ACTION
(Damages Far Negligence Per Se)
(Against All Defendants)

47.  Plaintiffs rcallege and incorporate by rcference paragraphs 1 through 46 of this
Complaint.
48.  Defendants violated several statutes, ordinances, or regulations, including, without
limitation, the following statutes and implementing and related rcgulations and ordinances:
a. Govemment Code, § 8670.25
b. Govemment Code, § 8670.25.5
c. Government Code, § 8670.27
d. Government Code, § 8670.56.5;
e. Govemment Code, § 8670.57;
f. Govemment Code, § 8670.58;
g. Govemment Code, § 8670.62
h. Government Code, § 8670.64
i. Government Code, § 8670.66;
j. Government Code, § 8670.67.5;
k. Govemment Code, § 8670.69;
. Fish & Game Code, § 5650;
m. Fish & Game Code, § 12015;
n. Harbors & Navigation Code, § 133;
o. Water Code, § 13350, subd. (2)(3); and
p. Water Code, § 13271, subds. (a) & (c).
49, Defendants’ violation of statutes, ordinances, or regulations actually and legally
caused injury and other harm to plaintifTs, as alleged herein.
50.  Plaintiffs' harm resulted from an occurrence of the nature that these statutes,
ordinances, or regulations were designed to prevent,
51.  Plaintiffs are members of the class of persons for whose protection the statutes,

ordinances, or regulations were adopted.
11
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FOURTH CAUSE OF ACTION
(Damages For And Ahatement of Nuisance)
(Against All Defendants)

52.  Plaintiffs reallege and incorporate by reference paragraphs 1 through 51 of this
Complaint.

53.  Defendants' conduct as alleged herein constituted a use of the San Francisco Bay in
such a manner as to constitute a private and public nuisance. The particular conduct constituting a
nuisance is the discharge of approximately 58,000 gallons of bunker fuel into the Bay environment,

54.  Defendants' creation of the nuisance was the result of unsafe, negligent, unnecessary,
unreasonable, and injurious methods of operation of their business.

55.  Defendants' conduct constitutes a private nuisance within the meaning of Section
3479 of the Civil Code, and a public nuisance within the meaning of section 3490 et seq. of the
Civil Code.

56.  Theconduct of which San Francisco complains is specially injurious to San
Francisco as the party with complete authority to use, conduct, operate, maintain, manage, regulate,
improve, and control property at and about the San Francisco waterfront including, without
limitation, property within the jurisdiction of the Port of San Francisco.

57.  Despite abundant notice and demands, defendants have failed and refused, and
continue to fail and refuse, to completely investigate, assess, monitor, and abate the nuisance.

58.  Defendants have threatened to and will, unless restrained f)y this Court, continue to
maintain the nuisance and continue the acts complained of, and each and every act has been, and
will be, without the consent, against the will, and in violation of plaintiffs' rights.

59.  Asanactual and proximate result of the nuisance created by defendants, plaintiffs
have been, and will be, damaged in an amount to be determined, in excess of the jurisdictional limit
of this Court.

60.  Unless defendants are restrained by order of this Court, it will be necessary for
plaintiffs to commence many successive actions against defendants to secure compensation for
damages sustained, thus requiring a multiplicity of suits, and the general public will be daily

threatened with harm to their health, safety, and recreational interests.
12
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61.  Plaintiffs have no plain, spcedy, or adequate remedy at law, and injunctive relief
requiring immediate abatement of the nuisance is expressly authorized by Sections 526 and 731 of
the Code of Civil Procedure. Plaintiffs are entitled to an injunction requiring defendants to devise
and implement a plan to investigate, assess, contain, remediate, and monitor on an ongoing basts, all
harm to San Francisco waterfront property, marine life, and recreational interests at and about the
waterfront abutting the Bay, and the beaches along the Bay and Pacific Ocean.

62. In maintaining the nuisance, defendants are acting with full knowledge of the
consequences and damage being caused, and their conduct is willful, oppressive and malicious;
accordingly, the City is entitled to punitive datnages against defendants,

FIFTH CAUSE OF ACTION

(Trespass)
(Against All Defendants)

63.  Plaintiffs reallege and incorporate by reference paragraphs 1 through 62 of this
Complaint.

64. Plaintiff San Francisco has complete authority to use, conduct, operate, maintain,
manage, regulate, improve and control the San Francisco Port, including without limitation property
conveyed to San Francisco in trust pursuant to the Burton Act and other property held in fee by the
City, and its facilities harmed or threatened by defendants’ conduct, including piers, wharves,
pedestrian paths, seawalls, riprap, and marinas and harbors and their associated landside facilities
("the property").

65.  Beginning on November 7, 2007, and continuing to the present time, defendants,
without San Francisco’s consent, trespassed on the property by causing the bunker fuel spitl to
occur, failing to prevent the migration of the spilled fuel, and failing to remove the spilled product
from the marine environment, despite abundant notification of its obligation and opportunity to
perform.

66.  Asan actual and legal result of the trespass, San Francisco has been and continues to
be damaged in an amount to be determined, in excess of the jurisdictional limit of this Court.

111
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SIXTH CAUSE OF ACTION
(Unjust Enrichment)
(Against All Defendants)

67.  Plaintiffs reallege and incorporate by reference paragraphs 1 through 66 of this
Complaint.

68.  The volunteers whom San Francisco recruited, trained and supervised performed
hundreds or thousands of hours of service, including, without limitation, retrieving, treating and
saving oiled birds and other marine life, cleaning up fouled beaches and other coastal property.

69.  The volunteer service constituted a benefit 1o defendants, who were obligated by law
to perform the work that the volunteers performed.

70.  Defendants have unjustly retained and been enriched by the benefit of the volunteers'
service, at the expense of San Francisco.

71.  Defendants must disgorge to plaintiffs their unjustly retained benefit.

SEVENTH CAUSE OF ACTION

(Unfair Business Practices Act, Bus. & Profs. Code, § 17200)
(Against All Defendants)

72.  The People reallege and incorporate by reference paragraphs 1 through 71 of this
Complaint.

73.  Section 17200 of the Business and Professions Code provides that unfair competition
shall mean and include any “unlawful, unfair, or fraudulent business act or practices and unfair,
deceptive, untrue or misleading advertising.”

74. Each of the defendants’ acts alleged herein was unlawful, unfair, and fraudulent,
within the meaning, and in violation, of section 17200.

75.  Violations of statutes, ordinances, or regulations constitute unlawful acts within the
meaning of section 17200. Such provisions that defendants violated include, without limitation, the
statutes, ordinances and regulations alleged in paragraph 48, above.

111
111
111
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PRAYER FOR RELIEF

Wherefore, plaintiffs pray for judgment against defendants as follows:

I. For damages in excess of the jurisdictional limit of this Court, in an amount to be
determined at trial, including, without limitation, all damages necessary to compensate for the
economic, real property, loss of use and enjoyment and natural resource damage alleged herein;

2. For an injunction requiring defendants to abate the nuisance and devise and
implement a plan to investigate, assess, monitor, contain and remediate, on an ongoing basis, all
harm to San Francisco waterfront property, marine life, and recreational interests at and about the
waterfront abutting the Bay, and the beaches along the Bay and Pacific Ocean.

3. For an order requiring defendants to disgorge to plaintiffs the value of all unjustly
retained benefits flowing from the commitment of volunteers' remediation activities in response to
the spill;

4, For civil penalties under Government Code section 8670.66, Business and
Professions Code section 17206, and any other applicable law;

S. For an award of reasonable costs and attorney’s fees under Government Code section
8670.56.5, subdivision (f); Code of Civil Procedure section 1033.5; and any other applicable law;

s. For punitive damages; and

6. For trial by jury of all issues so triable.

Dated: December 10, 2007 DENNIS J. HERRERA
City Attorney
THERESE M. STEWART
Chief Deputy City Attorney
DONALD P. MARGOLIS

THOMAS S. LAKRITZ
Deputy City Attormeys

By: \ \ :
DENNIST{HERRERA
City Attorney

Attorneys for Plaintiffs

CITY AND COUNTY OF SAN FRANCISCO; and
the PEOPLE OF THE STATE OF CALIFORNIA
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